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IN THE 


United States Court of Appeals for the 
District of Columbia 


January Term, 1939. 


No. 7352. 


JOSEPH C. KENNEDY, 
Plaintiff-in-Error, 
vs. 

LEVI H. DAVID, 
Defendant-in-Error. 


BRIEF OF PLAINTIFF IN ERROR. 


The Honorable Armond W. Scott, Judge of the 
Municipal Court, wrongfully deprived the plaintiff-in¬ 
error of a trial by jury in the court below. The ques¬ 
tion of whether or not he erred in so denying a jury 
trial is the sole question involved in this appeal. 

Facts. 

On Saturday evening, July 30th, 1938, at or about 
six o’clock P. M., the defendant below was served 
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with a summons (Rec. P. 3) directing him to appear 
in the court below on Tuesday morning, August 2nd, 
1938, (Rec. P. 2) at ten A. M. (/. <\ 64 hours later) and 
show why the plaintiff should not have judgment 
against him in the sum of $150.00. 

The Rules of the Municipal Court 1 require that a 
demand for a jury trial in a wise of this kind (Class 
B involving $50 to $500) must be made on the first 
return day which in this case would be the 2nd of 
August or 64 hours after the defendant first had no¬ 
tice that he had been sued. 

Sixty-four hours after service (being only nine 
business hours since Sunday intervened) the defend¬ 
ant appeared in court at ten A. M. on the 2nd day of 
August, without counsel, and requested a one week 
continuance in order that he might secure counsel to 
represent him. 

The plaintiff, however, stated to the court that if a 
continuance was to be granted he would prefer it to be 
until the 15th of September as he, the plaintiff, was 
leaving town on a vacation. The defendant agreed to 
the continuance to September 15th which said con¬ 
tinuance was charged to the defendant because it was 
he who had originally requested a continuance. 

On September 6th, 1938, the defendant secured coun¬ 
sel to represent him, (Rec. P. S) and on September 

’Rule 5. Sec. 1. Any party entitled to a jury trial and desiring: the 
same shall file a demand for such jury trial, signed by the party or his 
attorney of record. 

In Class B • • • cases such demand shall be filed not later than the 
time for appearance of the defendant stated in the summons. (Asterisks 
supplied.) 
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9th, 193S, defendant’s counsel filed a praecipe demand¬ 
ing a jury trial (Rec. P. 3) making the required de¬ 
posit therefor, but knowing full well of the Rule of 
Court requiring such demand to be made on the first 
return day, (Rule 5 ante ) but having in mind the deci¬ 
sion of this Court in Barrett v. Sterrett Operating 
Service, Inc., 6(3 App. L). C. 321, 87 Fed. (2d) 224 (post) 
in which this Court stated that Rule 5, Sec. 1 was to be 
modified when a modification would not result in un¬ 
reasonable delay or prejudice the rights of the oppo¬ 
site party. 

Thereafter, in order to make it perfectly clear to all 
concerned that the defendant desired a jury trial and 
to call specifically to the attention of the court below 
the decision of this Court in Barrett v. Sterrett 
Operating Service, Inc., and above all, to preserve the 
record for the scrutiny of this Court, the defendant 
filed a motion that the demand for jury trial be grant¬ 
ed (Rec. P. 4) which motion was supported by points 
and authorities. (Rec. Pp. 4 and 5.) 

This motion that demand for jury trial be granted 
was not required by the rules of court—a demand be¬ 
ing sufficient (See Rule 5 Sec. 1 ante )—but counsel 
knowing it to be the practice of the court to adhere 
strictly to the provisions of Rule 5, Sec. 1 (requiring the 
demand on the first return day) thought it fair to call 
to the attention of the court the constitutional pro¬ 
visions, statutes and decisions which Rule 5, Sec. 1 
violates. 
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The said motion was heard by the Honorable Ar- 
mond W. Scott on September 15th, 1938, and over¬ 
ruled (Rec. P. 8) almost before it was stated, Judge 
Scott remarking that the said Rule 5, Sec. 1 had the 
force and effect of Law. 

Thereupon, not wishing to delay the trial—due ex¬ 
ception having been noted (Rec. P. 8)—the parties 
proceeded to trial resulting in a finding by Judge 
Scott for the plaintiff in the sum of $150.00, on Sep¬ 
tember 21. 

Subsequently, on October 17th, 1938, in a Motion 
for a New Trial the defendant again called the atten¬ 
tion of Judge Scott to the illegality of Rule 5, Sec. 1, 
together with other matters, but said motion was 
again overruled. 

Assignment of Errors. 


The plaintiff-in-error assigns as error the following 
points: 

1. The action and ruling of the Court in overruling 
defendant's motion that his demand for a jury trial 
be granted. 

2. The action and ruling of the Court in sustaining 
the validity of Rule 5, Section 1 of the Municipal Court 
which requires that a demand for a jury trial must be 
made on the first return day. 
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3. The action and ruling of the Court in sustaining 
the validity of a form of summons used in the Munic¬ 
ipal Court which lixes the return day in relation to the 
time of filing rather than in relation to the time of 
service. 

4. The action and ruling of the Court in overruling 
the defendant's motion for a new trial. 

ARGUMENT. 

1. Right to jury trial is preserved by Constitution 
of the United States. 

The Constitution of the United States in Amendment 
Seven thereof states as follows: 

“In suits at common law, where the value in 
controversy shall exceed twenty dollars, the right 
of trial by jury shall be preserved * * * ? \ (Aste¬ 
risks supplied.) 

2. Amendment seven of the Constitution applies to 
Courts of the District of Columbia. 

The Supreme Court of the United States in 1899 in 
the case of Capital Traction Company v. Hof, 174 U. 

S. 1, 43 L. Ed. 873, 19 S. Ct. 580 (affirming 10 App. D. 
C. 205) stated that the provisions of the Seventh 
Amendment to the Constitution apply to the District 
of Columbia. 
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3. Congress has restated the right to trial by jury 
in the Municipal Court. 

The Act of Congress approved March 3, 1921, en¬ 
titled “An Act to Enlarge the Jurisdiction of the 
Municipal Court of the District of Columbia,” states 
in part: 

‘‘Sec. 3. That hereafter when the value in 
controversy in any action pending in said Munic¬ 
ipal Court shall exceed $20, and in all actions for 
the recovery of possession of real property, either 
party may demand a trial by jury.” 

4. Rule 5, Section 1, puts an unreasonable restraint 
on the right of trial by jury. 

Even although the right of trial by jury is consider¬ 
ed so sacred by our jurisprudence as to be secured 
not only by an Act of Congress but also by our funda¬ 
mental law—The Constitution, Rule 5, Section 1 of 
the Municipal Court regards it very lightly. Firstly, 
Rule 5, Sec. 1 requires a demand for a jury trial in a 
Class B action (involving between $50 and $500) to be 
made on the first return day which in this case was 
only nine business hours after the defendant knew 
that he had been sued. Certainly this is an unrea¬ 
sonable restraint. 

Secondly, Rule 5, Sec. 1 deprives litigants of their 
right to a trial by jury before there is a “controversy” 
as is required by Amendment Seven of the Consti¬ 
tution. The defendant might come in on the return day 
and admit the claim or—he may have to consult his. 


lawyer to determine if there is a controversy and until 
the return day is past and pleas filed it is not de¬ 
termined if there is any “amount in controversy.” A 
defendant may admit the claim all but nineteen dol¬ 
lars—then of course, according to the Constitution the 
“amount in controversy” would not exceed the neces¬ 
sary $20. Until the return day is past—and the law- 
takes no notice of part of a day—there can be no 
amount in controversy. Although a plea is not re¬ 
quired in a Class B case the defendant is not pre¬ 
cluded from filing one. 

Thirdly, in Class A cases (involving $301 to $1000) 
the demand must be made “not later than when the 
cause is at issue, and it shall be deemed at issue upon 
failure to plead within five days after the filing of the 
last pleading.” (Rule 5, Sec. 1.) "Whereas, in Class B 
cases (involving $50 to $500) the demand must be 
made on the first return day which is often tantamount 
(as in this case) to denying a trial by jury. Obviously 
these rules hold a trial by jury sacred in cases involv¬ 
ing $501 or more, but of little moment where the value 
in controversy is less than $500. Five hundred dol¬ 
lars or even one hundred and fifty dollars is a lot of 
money to many people. How much $500 means to a 
person is determined by how much they have. The 
Bible tells us that the widow who gave her last penny 
to the poor gave more than the rich man who gave 
much gold. To come to the point—the Rules of the 
Municipal Court say in effect that $500 or more must 
be in controversy before the right to trial by jury is 
important whereas, the framers of our Constitution 
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thought $20 sufficient. It is the contention of the de¬ 
fendant that a right no matter how small is, never¬ 
theless a right. Therefore, if a demand for a trial 
by jury in a controversy involving $501 can be made 
until ‘*five days after the filing of the last pleading” 
then the same right should apply to a controversy in¬ 
volving $150. The demand for a jury trial was filed 
in this case on September 9th, 193S, (Roc. P. 3) and 
the last pleading of the defendant—the plea—was 
filed on September 15th, 1938, (Rec. P. S). 

It may be noted at this point that in the Notes to the 
Rules of Civil Procedure for the District Courts of 
the United States under Rule 38 there is a compilation 
of the requirements in the various states as to when a 
demand for a jury trial must be made. In none of these 
statutes cited is the demand for a jury trial required 
to be made within 64 hours after the defendant is 
served. (X. B. Of course these provisions must be 
read together with the time given to answer a sum¬ 
mons.) 

5. Rule 5, Section 1, when coupled with the illegal 
form of summons used in the Municipal Court utterly 
abrogates the Constitution and Acts of Congress. 

It mav be asked—“Whv was the defendant in this 
•> • 

case compelled to answer the summons within sixty- 
four hours or nine business hours after service 

This patent violation of all reasonable rules govern¬ 
ing the time for answering summons is caused by a 
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peculiar method used in the Municipal Court whereby 
the time of answering a summons is based upon the 
date of filing rather than upon the date of service. 

This case was filed by the plaintiff on July 8th, 1939, 
and the clerk at that time set the return dav to be Au- 
gust 2nd, 1939. However, the marshal did not serve 
the defendant until six o’clock P. M. on Saturday, 
July 30th, 1938, giving the defendant only nine busi¬ 
ness hours during which to employ an attorney,—ac¬ 
quaint him with the involved facts of his defense and 
then decide what procedure to follow—incidentally, 
whether a jury trial was necessary. 

The law of the District of Columbia does not per¬ 
mit such barbaric procedure—but the practice in the 
Municipal Court does not take cognizance of the law. 

The D. C. Code, Title 24, Sec. 371, states as fol¬ 
lows : 

“CHAPTER 15, PROCESS 
Section 371 Summons—In all common law civil 
suits and actions in the District of Columbia the 
process for compelling the defendant's appear¬ 
ance shall be a summons in the following form: 

* # * You are hereby summoned to appear in 
this court on or before the twentieth day, exclu¬ 
sive of Sundays and legal holidays after the day 
of service of this writ upon you. * # * (Asterisks 
supplied.) 

The language of this statute is unequivocal. It says 
that in “all” common law suits and actions in the Dis¬ 
trict of Columbia the process shall be as set forth. The 
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statute does not say that any court is excepted. The 
organic act of the Municipal Court (cited supra) does 
not give that court anv authority to varv the terms of 
the statute, and it has been partially because this 
statute has been violated that the plaintiff-in-error 
has been deprived of a jury trial in this case. 

6. Rules deprived defendant of jury trial as of 
August 2,193S. 

There can be no doubt that Rule 5. Sec. 1, deprived 
defendant of his right to a jury trial on August 2nd, 
1938, i. e. on the first return day and that when de¬ 
fendant demanded a jury trial on September 9th he 
was lighting a lost cause as far as the Municipal Court 
was concerned. Judge Scott—on the very next time 
the case came before the court—merely applied the 
rule refusing to use the discretion which this Court 
had recommended to him in the case of Barrett v. 
Sterrett Operating Service, Inc., GO App. D. C. 321, S7 
Fed. (2d) 224 wherein this Court said: 

“Assuming the rule to be valid, as we do on 
this appeal, we nevertheless feel that it is going 
entirely too far to hold that the rule is so far 
mandatory that the court is without discretion, 
for good and sufficient reasons, to modify it when 
a modification will not result in unreasonable de¬ 
lay or prejudice the rights of the opposite party.” 

Summary. 

The grievances of the plaintiff in error are best 
summed up in the Assignment of Errors (ante) where¬ 
in these points are raised: 
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1. That the court erred in refusing to grant a jury 
trial; 


2. That the court erred in upholding the validity of 
Rule 5, Section 1, of the Municipal Court requiring a 
demand for a jury trial to be made on the first return 
day which in this case was 64 hours after service; 

3. That the court erred in sustaining the validity 
of the form of summons used which fixes the return 
day in relation to the time of filing rather than in re¬ 
lation to the time of service thereby depriving the 
plaintiff-in-error of substantive rights such as time 
to employ counsel, acquaint him with the facts and 
demand a jury trial; and 

4. That the court erred in overruling motion for a 
new trial which embodied all of the foregoing points. 

Conclusion. 

The plaintiff-in-error merely requests a trial by 
jury of the issues involved in this litigation. He 
does not ask for a judgment in his favor but merely 
the right to present his defense to an unbiased jury 
leaving the decision to the jury. Surely this is not an 
unreasonable request. 

Respectfully submitted, 

THOMAS F. GOWEN, 

BERNARD J. FITZPATRICK, 
Attorneys for Plaintiff-in-Error. 
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In the 


Uitttcir States Court of Appeals for the 
district of Columbia 


JANUARY TERM, 1939. 
No. 7352 


JOSEPH C. KENNEDY, 

Plaintiff In Error, 

vs. 

LEVI H. DAVID, 

Defendant In Error. 


In Error to The Municipal Court of the District of 

Columbia. 


BRIEF FOR DEFENDANT IN ERROR. 

Statement of The Case. 

In view of the inaccurate statement of the case by 
plaintiff in error, and because certain assertions there¬ 
in are not in the record, defendant in error deems it 
neeessarv to set forth a Statement of the Case which 
conforms to the record. 

A writ of error was allowed by this Court (R. 15-16) 
to review a judgment of the Municipal Court (R. 8), 
Judge Armond W. Scott presiding (R. S, 11, 12, 14), 
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without a jury, in favor of defendant in error (K. 8), 
plaintiff below, against plaintiff in error, defendant be¬ 
low, for $150 and costs of suit. Judgment was based 
upon a finding in favor of defendant in error (R. S) 
after trial (R. 11, 14). 

The action was brought to recover $150—the reason¬ 
able value of legal professional services rendered on 
February 27, 2S and March 1, 193S, by defendant in er¬ 
ror as the retained attorney of plaintiff in error in a 
specific performance suit, entitled Joseph C. Kennedy, 
plaintiff, against William H. West and Mary M. West, 
defendants, being equity cause No. 3615, in the circuit 
court of Howard County, Maryland (R. 1-2). 

The bill of exceptions (R. 10-12) does not contain 
any testimony, and the correctness of the finding is not 
disputed. 

As plaintiff in error makes an unfair and unjust at¬ 
tack upon the procedure and practice in the Municipal 
Court, characterizing the procedure as “barbaric’’ and 
asserting that “the practice in the Municipal Court 
does not take cognizance of the law,” we annex an Ap¬ 
pendix, which contains acts of Congress relating to the 
Municipal Court, as well as relevant Rules of that Court 
promulgated pursuant to authority of statutes so that 
this Court may decide if the procedure in the Court is 
“barbaric” and whether or not that Court has taken 
cognizance of the law. 

The following statements in brief of plaintiff in er¬ 
ror are not in, or justified by the record: 

(a) Motion for a jury trial was heard by Judge 
Scott on September 15, 193S, and overruled “almost 
before it was stated ” (Brief, Plaintiff in Error, p. 4. 
See bill of exceptions, R. 11, where it will be seen that 
the criticism by the plaintiff in error of the trial judge 
is without foundation). 
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(b) The plaintiff (defendant in error) stated to the 
Court that if a continuance was to be granted he would 
prefer it to be until September 15, as he, the plaintiff, 
was leaving town on a vacation (Brief, Plaintiff in 
Error, p. 2. See R. 10, as to continuance requested by 
defendant (plaintiff in error) where no such statement 
appears). 

(c) Defendant (plaintiff in error) on August 2, ‘‘re¬ 
quested a one-week continuance in order that he might 
secure counsel to represent him’’ (Brief, Plaintiff in 
Error, p. 2. See R. 10, where it will be seen that no 
such statement was made). 

The instant suit was commenced on July 8, 1938 (R. 
1-2) by filing a bill of particulars (R. 1), together with 
a copy thereof for service upon defendant (R. 3). 

The clerk issued original summons, dated July S, 
193S (R. 3), directed to defendant, setting forth the re¬ 
turn day on August 2, 193S, at 10 A. M. (R. 2)—twen- 
tv-five davs from its date. If four Sundavs are eli- 
minated between date of summons (July S) and date 
of return day (August 2), twenty days, exclusive of re¬ 
turn day, elapsed. 

Marshal's return sets forth that on July 30, 1938, he 
served defendant (plaintiff in error) with summons 
and copy of the bill of particulars (R. 3). 

An affidavit (R. 7) filed by plaintiff in error on the 
trial day, September 15, 193S, sets forth, among other 
things, that when he was sued in this case he was mov¬ 
ing his place of business. That fact very likely is the 
reason why the Marshal was unable to find him until 
Julv 30 for service. 

On return day stated in the summons, August 2, 1938, 
at 10 A. M.. plaintiff and defendant appeared before 
the court, “when the defendant appearing without 
counsel, moved the court to continue the case, to which 
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the plaintiff stated that he had no objection to the de¬ 
fendant's request, and the court continued the case un¬ 
til September 15, 1933, at ten o'clock A. M.” (R. 10). 

September 15, 193S, was on Thursday—a non-jury 
day in the Municipal Court (Tuesday of each week 
being jury day, and cases to be tried by jury are pre¬ 
viously listed and posted on the assignment) of which 
this court should, it is submitted, take judicial no¬ 
tice. The clerk of the Municipal Court, therefore, in 
preparing the assignment (see Rule 4, Appendix) of 
the cases for trial on Thursday, September 15, 1938, 
properly listed and posted the instant case for trial 
on that day by a judge, without a jury (sec. 207, T. 
IS, 1929 Code, D. C., and sec. 3, Rule 5, Appendix). 

Xo pleading being required of the defendant (plain¬ 
tiff in error) in this Class B case and on the return 
day no demand for a jury trial having been made by 
him or a mere request by him to the court for an or¬ 
der extending time within which to file a demand for 
a jury trial (sec. 1, Rule 5, Appendix) the calendar¬ 
ing by the clerk of the instant case for trial by a judge 
on September 15, 193S, at 10 A. M., without a jury, 
was proper and conformed to sec. 3, Rule 5 of the 
Court (see Appendix), which provides: 

“Sec. 3. If demand for jury trial be not filed 
as aforesaid, the trial shall be by a judge of the 
court, without a jury/' 

It likewise conformed to sec. 207, T. 18, 1929 Code, 
D. C. (Appendix) which provides that if neither party 
shall demand a jury trial, or if the value in controversy 
shall not exceed $20, a case may be tried and deter¬ 
mined by any judge of the court. 

The bill of exceptions (R. 11) recites that this case 
was regularly assigned by the clerk for trial on Sep¬ 
tember 15, 1938, at 10 A. M„ before Judge Armond W. 
Scott, when plaintiff and defendant, their respective 
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counsel, and the witnesses, summoned by the respective 
parties, appealed before the court; that plaintiff, by 
his counsel, announced that he was ready for 
trial when the case was called (R. 11). That thereup¬ 
on, on said trial day, defendant, by his counsel, filed 
pleas (which he was not required to do in this Class B 
suit, and which are not contained in this record) and 
moved the court to grant a motion of defendant for a 
jury trial (R. 11), which it then appeared defendant 
had filed ex parte, on September 9, 1938, making de¬ 
posit for costs: that the motion was served upon plain¬ 
tiff's attorney on September 13, 1938 (K. 10), but said 
motion was not called to the attention of the court un¬ 
til the trial day, September 15, 193S. 

On said trial day, September 15, 193S, defendant 
(plaintiff in error) filed an affidavit (R. 7-S), setting 
forth, among other things, that defendant was moving 
his place of business at the time he was sued ‘‘and 
it was very difficult for him to spend much time with 
searching for counsel." lie also stated that Mr. Carey 
E. Quin, an attorney, who had represented him had 
refused to do so in this case because of the former's 
connection with the question in litigation (R. 7). De¬ 
fendant says in his affidavit (R. 8) that lie employed 
counsel to represent him on September 6. 1938 (R. 8). 

Plaintiff (defendant in error) having summoned his 
witnesses, who were present in court, and being pre¬ 
pared to proceed to trial, objected to further continu¬ 
ance of the case, and objected to the demand at that 
time of defendant for a jury trial because it came too 
late, not being in accordance with Rule 5 of the court. 

The trial judge sustained plaintiff's objections, over¬ 
ruled defendant's belated motion for a jury trial, hold¬ 
ing that Rule 5 was valid; and that in view of the gen¬ 
eral appearance of defendant (plaintiff in error) on 
August 2, 1938, return day stated in the summons, on 
which date defendant moved for and obtained a con- 
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tinuance until September 13, 193S, and as the defend¬ 
ant had not made the necessary deposit [1] within the 
time under the Rule, defendant’s request for a jury 
trial came too late. Defendant excepted (R. 11). 

The trial occurred on September 15, 16, 19 and 21, 
193S (R. 1, 14). 

Plaintiff, defendant, and their witnesses testitied at 
great length (R. 11), and after argument by counsel 
for the respective parties, the court made its finding 
for plaintiff for $150, to which defendant excepted. 
Defendant filed a motion for a new trial (recitation is 
in record but motion is not) which, after full argu¬ 
ment (R. 12) the court overruled (R. 12), to which 
defendant excepted, and judgment was entered for 
plaintiff (R. 12). 

(Questions of Law Involved. 

The questions of law involved are as follows: 

(a) Is Section 1, of Rule 5, of Municipal Court, re¬ 
quiring a litigant, in a Class B suit (in which value in 
controversy exceeds $20 and does not exceed $500), 
who desires a jury trial, to file his demand therefor 
not later than the time for appearance of defendant 
stated in the summons, unless the court extends the 
time within which to file said jury demand, valid and 
constitutional? 

(b) Did the trial judge, in the instant case, commit 
error in denying motion of defendant (plaintiff in er- 

[1] Rule 2. sec. 5. Municipal Court, provides: 

“Sec. 5. No demand for a jury trial shall be entertained 
unless accompanied by a deposit of $10 by the party demand¬ 
ing it, to be appropriated toward the costs of the jury trial; or. 
in the absence of such deposit, unless the party files an affi¬ 
davit setting out that he is indigent and unable to make the 
deposit of costs.” * • • 

See Appropriation Act, 1933, 47 Stat, L., c. SC8, and Appropriation 
Act, 1934, 48 Stat. L., c. 93 (Appendix to this brief), approving Rules 
of the Municipal Court relating to jury trials. 


lor) for a jury trial, in view of the general appearance 
entered by the defendant (plaintiff in error) on the 
return day (August 2, 193S, at 10 o'clock, A. M.) 
stated in the summons, and uho then moved the court 
for, and obtained a continuance of forty-four days, 
and who neglected or failed to ask the court on the 
return day to extend his time within which to file a de¬ 
mand for a jury trial? 

Argument. 

Plaintiff in error contends (alleged error No. 3, his 
brief, p. o) that the form of the summons did not com¬ 
ply with the statute relating to process. That ques¬ 
tion, we submit, does not arise on this writ of error 
because (1) the point was not made by motion to quash, 
or otherwise, with entry of special appearance, in 
fairness to the trial court. If plaintiff in error con¬ 
tends that the court did not have jurisdiction of his 
person he should not have waited to raise the question 
for the first time in the appellate court: and (2) the 
plaintiff in error (defendant) necessarily waived an 
alleged irregularity in the form of the summons, by 
voluntary entry of a general appearance on the return 
day stated in the summons , after being personally 
served by the Marshal, when he moved the court for 
and obtained a continuance of the trial until Septem¬ 
ber 15, 1938, at 10 A. M. It is not believed that the 
law will tolerate such experimentation. Incidentally, 
we are not persuaded that the plaintiff in error thought 
that the procedure in the Municipal Court was “bar¬ 
baric'’ when he obtained a continuance of forty-four 
days! 

The foregoing question the plaintiff in error is at¬ 
tempting to raise, for the first time in this court, has 
boon repeatedlv decided adversely to his contention. 
Costello v. Palmer, 20 App. T). C. 210, 219 (1902), 
following Railway Co. r. McBride. 141 IT. S. 127, 130- 
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132 (1S91), and Guarantee, etc., Co. v. Pendleton, 14 
App. D. C. 3S4-5, 387 (1S99), reaffirmed in Splain v. 

B. F. Goodrich Rubber Co., 53 App. D. C. 300, 303, 
290 Fed. 275 (1923): and Latney r. U. S., 18 App. D. 

C. 265, 273, 276, 27S (1901), citing Frisbie v. U. S., 
157 U. S. 160. 

In Costello v. Palmer (20 App. D. C. 210), su¬ 
pra. this court held that in an action by a non¬ 
resident plaintiff before a then local justice of the 
peace, a general appearance of the defendant for the 
postponement of the trial day constituted a waiver 
of the requirement of the statute that a non-resident 
shall not commence suit before any justice of the 
peace without first yiving sufficient security for costs. 
On page 219. this court said: 

“The giving of such security was a condition 
precedent, which the appellant, defendant in the 
cause, might have waived, and did in fact waive 
by his general appearance in the cause. For 
that there was a general appearance is very 
plain. He appeared on two successive days to 
request a continuance; and this was not a spe¬ 
cial, but a general appearance. The fact that 
he did not afterwards appear at the hearing 
on the day to which he agreed to have the hear¬ 
ing assigned, is of no consequence. That was 
a default, which we may well assume to have 
been because he had no defense to the suit, and 
not a failure of appearance.'’ (Italics supplied.) 

General appearance to the merits waives all defects 
in the service of process. Railway Co. v. McBride 
(141 U. S. 127), supra. 

In Guarantee Co. r. Pendleton (14 App. 1). C. 384),. 
supra, this court, at page 387, said: 

“The defendant had a right to appear spe¬ 
cially to take objection to the proceedings of the 
justice without the condition precedent having 
been complied with by the plaintiff.’’ 
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Jurisdiction of a suit may be acquired as well by 
an authorized entry of appearance as by service of 
process. Wash 'n A. & G. R. R. Co. v. Brown, 17 
Wall. 445, 450 (1S70). The fact that even where there 
is no prayer for process this is immaterial when de¬ 
fendant appears. Stickney v. Witt, 23 Wall. 150. Ap¬ 
pearance of appellee, and motion to dismiss appeal on 
other grounds than non-service of citation within 
proper time* owing to oversight or mistake of officer 
charged with its service, is a waiver of that ground 
for dismissal. Spalding r. Crawford, 3 App. D. C. 361, 
366 (1934). (Jeneral appearance waives objection to 
jurisdiction when defendant, non-resident, without wait¬ 
ing for service by publication, voluntarily appears 
and answers bill without objection to the jurisdiction. 
McAdoo v. Ormes, 47 App. D. C. 364, 372 (1.91S), 
affirmed 252 17. S. 469. Where subject of proceedings 
for commitment to hospital for insane appeared and 
was present at proceedings, appearance constituted a 
waiver in any defect in the notice of the proceedings. 
Cook r. Dougherty, 59 App. D. C. 59, 32 F. (2d) 839. 
Where defendant appeared specially, and filed a mo¬ 
tion to quash the service, but before action was taken 
by the court on his motion he answered the petition, 
lie thereby waived his objection to the jurisdiction. 
Orinoco Co. i\ Orinoco Iron Co., 54 App. D. C. 2lS, 
223, 296 F. 965, affirmed 266 IT. S. 121. 

Section 1, of Rule 5, Municipal Court, Is Valid and 

Constitutional. 

The power of the Municipal Court to make rules of 
practice, pleading and procedure is derived from Con¬ 
gress. Sec. 11, Act, approved Mar. 3, 1921, 41 Stat. L. 
pt. 1, p. 1310, sec. 212, T. 18, 1929 Code, D. C. (Ap¬ 
pendix). 

Rule 5, providing for jury trials, should be consid¬ 
ered in connection with secs. 2 and 3, of Rule 2, and 
sections 1 and 2, of Rule 4, of the Court (Appendix). 
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See. 2, Kule 2, classifies suits into two classes, A 
and B. Every suit claiming more than $500, exclu¬ 
sive of interest and costs, is under Class A. All other 
suits are under Class B. In the absence of special 
mention, all rules shall apply to both classes (Ap¬ 
pendix). 

Sec. 3, Rule 2 (Appendix), provides that no formal 
pleadings shall be required in a Class B suit (involv¬ 
ing in excess of $20, and not in excess of $500, ex¬ 
clusive of interest and costs), but a plaintiff is required 
to file a bill of particulars, which shall consist of an 
itemized statement of account, if the suit be in con¬ 
tract, express or implied, or of the nature of the de¬ 
mand, or, if it be for a tort, bill of particulars shall 
consist of a brief nature of the tort, and such fur¬ 
ther information of the nature of the case defendant 
is called upon to defend. Sec. 3, Rule 2, also requires 
plaintiff to file, when lie commences his suit, a copy 
of his bill of particulars for each defendant. 

Sec. 1, Rule 4 (Appendix) provides that upon the 

return dav of summonses and motions, the cases shall 

be evenly assigned, in numerical order, by the clerk to 

the several judges, except that all landlord and tenant 

cases shall be assigned to one judge; that no assign- 

rnent of any case to any particular judge shall be made 

by the clerk at the request of any party or attorney, 

provided, however, where counsel having a number of 

cases returnable on one dav he mav have all of said 

* » 

cases assigned to one court upon submitting a com¬ 
plete list of such cases, with proper titles and cor¬ 
rect numbers, to the clerk, not later than noon of the 
second day preceding the return day. 

Sec. 2, Rule 4 (Appendix), provides that every case 
shall be tried on the return day of the summons therein 
unless good cause be shown why a continuance should 
be granted, in which event the court shall fix the day 
and hour of trial, or shall continue the case subject 
to notice, and the case shall be reassigned by the 
clerk. 
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Jury Trials. 

Rule 5 provides the mode by which jury trials may 
be had in the Municipal Court (Appendix). 

Sec. 1, of Rule 5, provides that any party entitled 
to a jury trial, and desiring same, shall file a demand 
for such jury trial, signed by the party or his attor¬ 
ney of record. 

Sec. 2, of Rule 5, provides that in Class B and land¬ 
lord and tenant cases, such demand shall be filed not 
later than the time for appearance of the defendant 
stated in the summons; that in Class A cases (in 
which pleadings are required) a demand for a jury 
trial shall be filed not later than when the case is 
at issue, and it shall be deemed at issue upon failure 
to plead within five days after the filing of the last 
pleading. Said section also provides, “ The court 
)nay extend the time icithin which to file said jury de¬ 
mand by special order in the particular case. 

Rules of court are made to be obeyed and he who 
disregards them does so at his peril. Doyne v. Erner, 
48 App. D. C. 254 (1918) following Re Hitchcock , 47 
App. 1). C. 251 (1917). Rules of court have the force 
of statutes to the extent of their operation. They 
are binding upon the court, and upon the suitors and 
those who represent suitors. Judd <f Detweiller v. 
Giddinys, 43 App. D. C. 304, 311 (1915), as well as of 
the parties. 

A rule of court made under authority of Con¬ 
gress has the effect of law. In re Williams. 54 
App. D. C. 65, 294 Fed. 996. Rules of court have 
the force and effect of law, and there is no dispens¬ 
ing power in the court to meet what is supposed to 
be the pressing exigency of a particular case. Nealon 
r. Davis. 57 App. T). C. 133, 18 Fed. (2d) 175: D. C. 
v. Roth. 18 App. D. C. 547, 551 (1901). 
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It is beyond doubt that the provisions of the Consti¬ 
tution of the United States and Amendments thereto 
are applicable to the District of Columbia. Capital 
Traction Co. v. Hof, in error to the Court of Appeals 
of the District of Columbia, 174 U. S. 1, 5 (1S99), 
S. C. 10 App. D. C. 205. 

Article VII of the Amendments*provides: 

“In suits at common law, where the value in 
controversy shall exceed twenty dollars, the right 
of trial by jury shall be preserved and no fact 
tried by a jury shall be otherwise re-examined 
in any court of the United States than accord¬ 
ing to the rules of the common law.'’ 

It is certain that the wording of the Seventh Amend¬ 
ment does not guarantee that in a common law suit, 
where the value in controversy exceeds twenty dollars, 
the trial shall be by jury, but it does provide that 
the right of trial by jury in such suit shall be pre¬ 
served. Capital Traction Co. v. Hof (174 U. S. 1), 
supra, quoting approvingly at pages 20-21, Bank of 
Columbia v. Okely, 4 Wheaton, 235, 246 (1819). In the 
latter case, a statute of Maryland provided that on any 
bill or note made or endorsed to the bank, and ex¬ 
pressly made negotiable at the bank, and not paid 
when due, or within ten days after demand, the bank, 
upon filing an affidavit of its president to the sum due, 
might obtain from the clerk of a court an execution 
against the property of the debtor; 

“and if the debtor shall dispute the whole or 
any part of the said debt, on the return of the 
execution, the court before whom it is returned 
shall and may order an issue to be joined, and 
trial to be had in the same court at which the 
return is made, and shall make such other pro¬ 
ceedings that justice may be done in the speediest 
manner. 2 Kilty’s Laws. The general court of 
Maryland in 1799, held that this statute did not 
infringe the constitutional right of trial by jury. 
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Bank of Columbia v. Ross, 4 Har. & McH. 456, 
464, 465. The statute was continued in force 
in the District of Columbia by the acts of Con¬ 
gress of February 27, 1801, c. 15, sec. 5, and 
March 3, 1801, c. 24, sec. 5, 2 Stat. 106, 115; 
Bank of ((Columbia v. Okely (1819), 4 Wheat. 
235, 246.” (See Capital Traction Co. v. Hof, 
174 V. S. 19, 20, supra.) 

Tn the Hof case, the Supreme Court continues (p. 20): 

“In Bank of Columbia r. Qkchj. an execution 
so issued was sought to be quashed upon the 
ground that the statute of Maryland violated the 
Seventh Amendment of the Constitution of the 
Fnited States, as well as the Constitution of the 
State of Maryland. But this court held, the 
statute to be consistent with both constitutions, 
and, speaking by Mr. Justice Johnson, said: 
‘This court would ponder long before it would 
sustain this action, if we could be persuaded 
that the act in question produced a total pros¬ 
tration of the trial by jury, or even involved 
the defendant in circumstances which rendered 
that right unavailing for his protection. But a 
power is reserved to the judge, to make such 
rules and orders as “that justice may be done”: 
and as the possession of judicial power imposes 
an obligation to exercise it, we flatter ourselves 
that, in practice, the evils so eloquently dilated 
on by the counsel do not exist. And if the de¬ 
fendant does not avail himself of the right given 
him, of having an issue made up, and the trial 
by jury, which is tendered to him by the act, it 
is presumable that he cannot dispute the justice 
of the claim. That this view of the subject is 
giving full effect to the Seventh Amendment of 
the Constitution is not only deducible from the 
general intent, but from the express wording of 
the article referred to. Had the terms been that 
“the trial by jury shall be preserved,” it might 
have been contended that thev were imperative, 
and could not be dispensed with. But the words 
are, that the rialit of trial bv jurv shall be pre¬ 
served, which places it on tlie foot of a lex pro 
se infrodvcta. and the benefit of it mav there¬ 
fore be relinquished.’ ” 
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In Bank of Columbia v. Oakley, supra, the Court 
says that the statute reserved power to the judge to 
make such rules and orders that justice may be done, 
after the Bank enters judgment against the debtor, 
and if the defendant does not avail himself of the right 
given him, of having an issue made up, and the trial 
by jury, it is presumable that he cannot dispute the 
justice of the claim, and that the benefit of a jury 
trial may be relinquished. 

In the instant case, Congress authorized the Munici¬ 
pal Court to make rules of practice, pleading and pro¬ 
cedure (Appendix), and sec. 1, .Rule 5, of the Court 
(Appendix) prescribes a very simple procedure to ob¬ 
tain a jury trial in a Class B case, viz, a mere demand 
therefor, in writing, signed by the party or his attor¬ 
ney of record, on the return day stated in the sum¬ 
mons, or by merely asking the court to extend the time 
within which to file a demand for a jury trial. 

An order extending time to protect one's right under 
a statute or rule of court it is reasonable that the or¬ 
der must be made within the time. Kelly v. Moore, 22 
App. D. C. 1, 7 (1903), citing Muller v. Elders, 91 U. 
S. 249, 251 (1S75), and Michigan Ins. Bank v. Eldred, 
143 U. S. 293, 298 (1S92). 

In the case at bar, the plaintiff in error (defendant) 
waited forty-four days after the return day to bring 
to the attention of the court that he desired a jury 
trial. If he is justified in delaying the matter that 
long, then a party may suit his own convenience as 
to when he may tile his demand for a jury trial, and 
therebv actuallv control the assignment of cases for 
trial, to the exclusion of the court, not to mention 
rights of his adversary. Such novel procedure would 
l^ave the disposition of cases in a state of confusion, 
subject to the arbitrary action of one of the litigants. 







If the rule of the Municipal Court is stricken down, 
then there must be in daily attendance a large num¬ 
ber of jurors, at very great expense, and the court 
will be denied the right to exercise its power derived 
from Congress to make rules regulating the method 
of practice and procedure. One of the litigants will 
be in a state of uncertainty as to the trial day. In 
actual practice it has been found entirely unnecessary 
to have jury trials every day in the Municipal Court. 

The right of trial by jury, secured by the Seventh 
Amendment, is not infringed by Act of Congress of 
February 19, 1895, c. 100 ( 28 Stat. 66S), requiring 
every appellant from a judgment of a then justice of 
the peace in the District of Columbia to enter into an 
undertaking, with surety, to pay and satisfy the final 
judgment of the appellate court, in order to obtain a 
trial by jury. Capital Traction v. Hof (174 U. S. 1, 
2, 19, 20, 45), supra. 

The case of Barrett v. Sterrett Operating Service, 
Inc., 66 App. D. C. 321, 87 F. (2d) 224 (1936), is dis¬ 
tinguishable from the instant case. In that Class B 
case, the plaintiff appeared at 10 A. M., on the return 
day named in the summons and moved for and obtained 
a continuance. A few minutes thereafter counsel for 
defendant appeared and filed pleas to the declaration. 
In the third plea, a claim of recoupment was set up 
for $1,000, which converted the suit into a Class A 
case. The cause being at issue by reason of the filing 
of the pleas, the demand of defendant for a jury trial, 
filed on said return dag, was in accordance with the 
Rule. The trial court held that the pleas were properly 
filed, but he committed error in overruling the de¬ 
mand for a jury trial. 

We submit that sec. 1, Rule 5, is reasonable, law¬ 
ful and constitutional. The principle underlying this 
Rule is similar to that involved with respect to Rule 
73 (formerly 75) of the Supreme Court of the Dis- 
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trict of Columbia, requiring a defendant, in an action 
ex contractu , where plaintiff had filed an affidavit of 
merit, to file, within twenty days, exclusive of Sundays 
and legal holidays, an affidavit of defense, distinctly 
setting out facts which, if true, would constitute a 
defense, before the defendant is entitled to a trial by 
jury. Fidelity & Deposit Co. of 31 d. v. United States, 
187 U. S. 315, 319, 320, 321 (1902), in which the Rule 
was held constitutional. The Supreme Court says (p. 
320): 

“If it were true that the rule deprived the 
plaintiff in error of the right of trial by jury, we 
should pronounce it void without reference to 
cases. But it does not do so. It provides the 
i means of making an issue. The issue made as 
prescribed, the right of trial by jury accrues. 
The purpose of the rule is to preserve the court 
from frivolous defenses and to defeat attempts 
to use formal pleadings as means to delay the 
recovery of just demands.” 

The court cites Cropley v. Vogeler, 2 App. Cas. 
1). C. 2S: Foertsch v. Germiriller, 2 App. Cas. D. C. 
340; Gleason r. Hoeke, 5 App. D. C. 1; 12 App. D. C. 
361: Bailey v. D. C., 4 App. Cas. D. C. 356. 

Similarly, Rule 19, which required a defendant, in a 
landlord and tenant case, to file an affidavit stating 
facts, which, if true, would be a defense, before he could 
obtain a jury trial, was constitutional. Columbia Laun¬ 
dry Co. v. Ellis, 36 App. D. C. 583, 5S6 (1911); Davidge 
r. Simmons, 49 App. D. C. 398, 29S F. 1018 (1920). 

To secure a trial by jury in a civil action it must 
be demanded, and a party who fails to make such 
demand will be held to have waived his right and can¬ 
not afterwards object that the case was tried without 
a jury. It is sometimes expressly provided by statute 
or the constitution of a state that the failure to demand 
a jury shall be deemed a waiver, or that the trial 
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shall be without a jury unless a jury is demanded; 
and a statute which provides that the trial shall be by 
jury if demanded impliedly authorizes a trial without 
a jury if no demand is made (Blakenship v. Nimmo, 
50 Ala. 506; Gibbon v. Thompson, 21 Minn. 398; State 
v. King Co., Super. Ct., 106 Wash. 619, ISO P. S75). 

It is sometimes provided by statute or rule of court 
that a party desiring a jury trial must file a notice 
to the effect that a jury will be demanded, a certain 
number of days before the commencement of the term 
at which the case is to be tried (Doll v. Anderson, 27 
Cal. 248); or before the time fixed for trial ( Consoli¬ 
dated Gas, etc., Engine Co. v. Blanda, 90 X. J. L. 135, 
100 A. 334), or before the parties are at issue, or with¬ 
in a certain time thereafter (McGiven v. Wilson, 160 
Mass. 370, 35 X. E. 864; Cleverly v. O'Connell, 156 
Mass. SS, 30 X. E. 88), or within the time directed by 
the court (Graham v. Lord, 170 Mass. 1, 48 X. E. 77S), 
and a failure to do so is a waiver of the right to a 
jury trial (Doll v. Anderson, 27 Cal. 248; Graham v. 
Lord, 170 Mass. 1, 48 X. E. 778; Vitrified Wheel, etc., 
Co. v. Edwards, 135 Mass. 591). Where the time for 
demanding a jury trial is regulated by statute, the 
right to a jury is lost if not demanded within the time 
prescribed. In re Neasmith, 147 Fed. 160, 77 C. C. A. 
402. 

It is variously provided that a jury must be de¬ 
manded when the causes are assigned for trial. (TFu- 
terman v. Randlett [Iowa], 84 X. W. 680), on or be¬ 
fore the calling of the docket. {Lemon v. Ward, 3 
Ariz. 219, 73 P. 443: Heard v. Kennedy, 116 Ga. 36, 
42 S. E. 509: Haythorn v. Van Keuren, 79 X. J. L. 
101, 74 A. 502; Phoenix Pottery Co. v. Arthur L. 
Perkins Co., 79 X. J. L. 78, 74 A. 25S, which statute 
tlie Xew Jersey Court held was constitutional): or 
within a certain time after filing the declaration (Con- 
d< n v. Gore, 89 Md. 230, 42 A. 900, in which the 
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court held that the filing of an amended declaration 
will not extend the time); at or before the time of 
filing a plea ( Baltimore v. Thomas, 115 Md. 212, 80 A. 
726): or answer ( Baldwin v. McDonald, 24 Wyo. 108, 
156 P. 27); with last pleading ( Chixton v. Dickson, 12 
Canada Law Journal, XS 310): at or before the time 
of joining issue ( Hall v. Chicago, etc., R. Co., 65 Iowa 
25S, 21 X. IV. 596: McGivem r. Wilson, 160 Mass. 370, 
35 X. E. S64), or within prescribed time thereafter 
( Odell v. Reynolds, 40 Mich. 21); before the case is set 
for trial ( Salvo r. Wilson. 189 Ala. 446, 66 S. 613: 
Consolidated Gas, etc., Engine Co. r. Rlanda, 90 X. J. 
L. 135, 100 A. 344): on the first day of the term 
(Sutton v. Gunn, S6 Ga. 652, 12 S. E. 979); within 
the first three days of the term ( McClellan v. State, 118 
Ala. 122, 23 S. 732): on appearance day (Cruger v. Mc¬ 
Cracken [Tex. Civ. A.], 26 S. W. 282). 

A demand is too late wiiere the delay is such that 
to grant the demand would prejudice the adverse 
party or interfere with the ordinary business of the 
court ( State r. Arkansas Lumber Co., 260 Mo. 212, 
169 S. IV. 145: Petri v. Fond. etc.. Bk., 82 Tex. 424, 
18 S. W. 752). 

A demand is properly refused where its purpose is 
to delay and obstruct the trial (Clarke r. Baker, 192 
Mass. 226. 78 X. E. 455). 

In Rives r. Columbia, 80 Mo. A. 173, under statute, 
either party to a cause triable by jury shall be entitled 
to an order for special venire on motion made therefor 
three days before that on which the case is set for 
trial, where application was made in time, but party 
failed to have the motion considered until the case is 
called for trial, he waives his right. 

The plaintiff in error contends (his brief, p. 5. 
Assignment of Errors. Xo. 4, R. p. 9) that error was 
committed by the trial judge in overruling his motion 
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for a new trial. The record recites (pp. 8, 11) that 
plaintiff in error made a motion for a new trial, but 
in his designation to the clerk, in making up the 
record for this court (R. 12-13), he directed the clerk 
to include only a “Memo.” that the motion for a new 
trial was overruled (R. 13). Therefore, the contents 
of the motion are not before this Court. The burden is 
upon him to explain such strange procedure. 

But, even if the motion itself were here, we submit 
that it is not the practice or procedure of this Court 
to review the overruling of a motion for a new trial, 
made in the court below, in a common-law action in 
assumpsit, especially where the bill of exceptions omits 
any of the testimony adduced at the trial. 

Is the plaintiff in error endeavoring to obtain a 
reversal on the ground that the trial court erred in 
finding for the plaintiff'? If so, why didn't he bring 
to this Court the substance of the evidence given at 
the trial? The finding of the trial court is equivalent 
to the verdict of a jurv (See. 207. Title 19. 1929 Code. 
D. C.). 

We submit that this Court does not review the cor¬ 
rectness vet non of a verdict of a jury, or of a trial 
judge when he sits without a jury, based upon conflict¬ 
ing testimony. 

Is the plaintiff in error seeking to have this Court 
pass upon a question of law contained in his motion 
for a new trial? We do not understand the novel 
appellate practice or procedure he seeks to introduce 
by asserting that the trial judge erred in overruling 
his motion for a new trial when he even neglects to 
ask the clerk to include in the record the motion so 
that this Court may read the contents thereof. 

In the absence of the motion, for which the plaintiff 
in error is alone responsible, it requires the lively 
imagination of counsel to expect an appellate tribunal 
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to decide that the trial judge committed error in over¬ 
ruling his motion for a new trial. 

In view of the importance of the question involved, 
as affecting the administration of justice in the Munic¬ 
ipal Court, our brief has been full in order that this 
court may have before it the entire situation. 

We respectfully submit that the judgment of the 
trial court should be affirmed, with costs. 

RICE HOOE, 

• Southern Building, 

Washington, D. C. 

! LEVI H. DAVID, 

In Proper Person, 

i Bond Building, 

; Washington, D. C. 

Attorneys for defendant in error. 

* 

Washington, D. C., September 20, 1939. 
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APPENDIX. 


Act of Congress authorizing Municipal Court to pre¬ 
scribe fees and costs, and make rules of practice, plead¬ 
ing and procedure. 


Section 11, Act Congress, March 3, P'21 (41 Stat. 
L. pt. 1, p. 1310): Section 212, Title IS, 1029 Code, 
D. C.. provides: 

“Sec. 11. That the said Municipal Court, sitting in 
banc, shall have power to prescribe fees and costs, 
including the fee to be paid for a jury trial, to make 
rules of practice, pleading, and procedure, not incon¬ 
sistent with law, and to modify and change the same 
from time to time, to insure the proper administration 
of justice. Section 1109 of the Code of Law for the 
District of Columbia relating to fees, shall not apply 
to said Municipal Court." 

Sections 2 and 3, Rule 2, Municipal Court, relating 
to Classes A and B suits. 

“Sec. 2. Every suit claiming more than $500 ex¬ 
clusive of interest and costs, shall come under Class A 
in these rules. All other suits shall come under Class 
B. In the absence of special mention all rules shall 
apply to both classes. (Italics supplied.) 

“Sec. 3. * * * In cases of Class B, no formal 

pleading shall be required, but such suits shall be filed 
by delivery to the Clerk of a Bill of Particulars, 
together with a copy thereof for each defendant , which 
Bill of Particulars, if the suit he upon a contract, 
express or implied, shall consist of an itemized state¬ 
ment of the account, or of the nature of the demand . 
or, if the suit be for a tort, shall consist of a brief 
statement of the nature of the tort, and such further 
information as will reasonably inform the defendant 
of the nature of the case he is called upon to defend. 
If any Bill of Particulars be held by the Court to be 
insufficient, leave may be granted to amend the same. 
In no case shall facts stated in an Affidavit of Merit 
serve as a Bill of Particulars." (Italics supplied.) 


The statute (Secs. 205 and 207, Title 18, 1929 D. C. 
Code) relating to jury trials in Municipal Court. 

“205. Jury trials; proceedings after verdict.—When 
the value in controversy in any action pending in said 
municipal court shall exceed $20, and in all actions 
for the recovery of possession of real property, either 
party may demand a trial by jury. The trial judge 
shall conduct such jury trial and according to the 
practice and procedure now obtaining, or as hereafter 
modified, in the Supreme Court of the District of 
Columbia, and shall have the same power to instruct 
juries, set aside verdicts, arrest judgments and grant 
new trials as said supreme court (Mar. 3, 1921, 41 Stat. 
1310, c. 125, sec. 3).” 

, Section 206, Title 18, 1929 D. C. Code, provides how- 
jurors shall be drawn for the Municipal Court. 

Section 207, Title 18, 1929 D. C. Code, providing for 
trials by Court. 

, “Sec. 207. Trial by court.—If neither party shall 
demand a trial by jury, or if the value in controversy 
shall not exceed $20, the case may be tried and deter¬ 
mined by any judge of the court, and his finding upon 
the facts, which may be either general or special, shall 
have the same effect as a verdict of a jury, with the 
same right of either party to take an exception to any 
ruling of the court, and have the same embodied in a 
bill of exceptions, as in case of a jurv trial (Mar. 3, 
1921, 41 Stat. 1311, c. 125, sec. 5).” 


Acts of Congress (47 Stat. L. 367, c. 308, Appro. Act 
for 1933, and 48 Stat. L. 241, c. 93, Appro. Act for 
1934) provide: 

“That deposits made on demands for jury trials in 
accordance with rules prescribed bp the court under 
authority granted in sec. 11 of the Act approved 
March 3 , 1921 , (41 Stat. p. 1312 ) shall be earned un¬ 
less, prior to three days before the time set for such 
trials, including Sundays and legal holidays, a new 
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date for trial be set by the court, cases be discon¬ 
tinued or settled, or demands for jury trials be waived.” 
(Italics supplied.) 

Rule 5, Municipal Court, regulating procedure for 
jury trials. 

“JURY TRIALS. 

5 

“Sec. 1. Any party entitled to a jury trial and 
desiring same shall file a demand for such jury trial, 
signed by the party or his attorney of record. 

“In Class B and Landlord and Tenant cases such 
demand shall be filed not later than the time for ap¬ 
pearance of the defendant stated in the summons: in 
Class A cases, not later than when the cause is at 
issue, and it shall be deemed at issue upon failure to 
plead within five days after the filing of the last 
pleading. The court may extend the time within which 
to file said jury demand by special order in the par¬ 
ticular case.” 

“Demand for jury trial shall not be construed to 
waive the benefit of any law or rule of court for sum¬ 
mary judgment on pleadings or affidavits. 

“Sec. 2. L T pon the filing of such demand for a jury 
trial as aforesaid, and the deposit with the clerk as 
provided in Rule 2. Section 5 (or affidavit in lieu of 
such deposit), the case may be placed upon the jury 
calendar provided, however, that no case shall be placed 
thereon until the cause is at issue, and after being 
placed on said calendar no further pleadings shall be 
filed without order of court. 

“Where a jury case has been set for trial on a day 
certain, counsel may by agreement abandon such day 
for trial and select another jury day agreeable to the 
Court. Provided, however, that a notice thereof in 
writing be served upon the Clerk of this Court at least 
three days prior to the date set for said jury trial. 
Tn computing time under this section, Sundays and 
lerral holidnvs shall be included.” 

“Upon the filing of a jury demand the same shall 
not be withdrawn except upon written consent of the 
other party or parties to the cause or their attorney. 
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“Sec. 3. If demand for jury trial be not filed as 
aforesaid, the trial shall be by a judge of the court 
without a jury. 

“Sec. 4. In all cases certified by the District Court 
of the United States for the District of Columbia to 
this court under Act, March 3, 1921, any party desir¬ 
ing a jury trial shall comply with Sections 1 and 2 
of this rule within three days after said certified case 
has reached the Municipal Court.” (Italics supplied.) 

“ASSIGNMENT OF CASES. 

Rule 4, Municipal Court. 

“Sec. 1. Upon the return day of summonses and 
motions, the cases shall be evenly assigned, in numerical 
order, by the Clerk to the several judges, except that 
all landlord and tenant cases shall be assigned to one 
judge. No assignment of any case to any particular 
judge shall be made by the Clerk at the request of any 
party or attorney. Provided however where counsel 
having a number of cases returnable on one day may 
have all of said cases assigned to one court upon 
submitting a complete list of such cases, giving proper 
titles and correct numbers to the Clerk not later than 
noon of the second day preceding the return day (Or¬ 
der of July 2nd, 1934). The assignment of cases shall 
be posted daily in the hall of the courthouse.*' 

“Sec. 2. Trial on return day.—Every case shall bo 
tried on the return day of the summons unless good 
cause be shown why a continuance should be granted, 
in which event the court shall fix the day and hour of 
trial, or shall continue the case subject to notice, and 
the case shall be reassigned by the Clerk. *’ 

• •••*# 




